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Mr 
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Re: Proposal for a regulation on digital services COM (2020) 825 – Digital Services Act 

 

 

Dear Mr Prime Minister, 

 

Acting on behalf of the Polish Filmmakers Association – Union of Audiovisual Authors and 

Producers (hereinafter: “SFP-ZAPA”) we would like to thank you for the consultation meeting 

to discuss the proposal for a regulation on digital services COM (2020) 825 (hereinafter: 

“Regulation” or “Digital Services Act”), where its participants were asked to present their opinions 

on three questions, considered by the Chancellery of the Prime Minister of Poland (KPRM) to be 

of paramount importance, and to provide their comments on the provisions of Chapters I and II 

of the Digital Services Act.  

However, we would like to start by emphasizing that authors and the audiovisual sector have 

identified different top priority issues that should be discussed and modified at the stage 

of works carried out by the Council of the European Union.  

The basis of the Digital Services Act are the principles of exemption of service providers from 

liability for the provision of services by electronic means, which have been transferred almost 

unchanged from Directive 2000/31/EC of 8 June 2000 on certain legal aspects of information 

society services, in particular electronic commerce, in the Internal Market (hereinafter: “e-

Commerce Directive”). However, the regulatory environment created in 2000 was responding 

to completely different needs and problems than those we are facing today. 

The e-Commerce Directive had been passed a few years before platforms such as You Tube 

or Facebook were established. Today, the activities of the majority of large platforms 

definitely go beyond the area of passive provision of hosting services, for which the liability 

exemptions were formulated 20 years ago, which means that also the legal framework needs 

an update. 
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We believe that the system of exemptions from liability that was built on the basis of the e-

Commerce Directive exclusively for intermediaries that operate in “technical, automatic and 

passive” mode should be upheld in the Digital Service Act. This means that any services which 

operate in an active manner, moderate content, recommend content to their users or arrange 

content on the basis of criteria they define themselves should not enjoy, by definition, 

the benefits of exemptions from liability. 

Such platforms should be subject to the same rules that apply to traditional television broadcasters, 

VoD operators or streaming services. Hence, the liability of the owners of such platforms for the 

content available on their platforms should be unlimited, whether such content is published by those 

platforms themselves or by any third parties. This is the only way to implement the policy adopted 

by the European Commission that “What is illegal offline is illegal online”. Unfortunately, 

an analysis of the current version of the Regulation reveals that the proposed provisions and the 

declarations of the Commission do not align.  

For the reasons presented above, we hope that the next meeting arranged by the KPRM will 

be focused on a more detailed analysis of the issue of liability of services providers.  

 

Answers to the questions asked by the KPRM 

1. The Digital Services Act (“DSA) does not set out clearly the time-frame that should be adopted 

for actions under the notice and action mechanisms (Article 14) or in response to a complaint 

lodged by a user against a decision taken by the online platform (Article 17). Is the European 

Commission (“EC”) right that it has not defined these time limits precisely and only included 

such general wording? Should the DSA set out exact deadlines for action or leave this issue 

to national legislators? 

SFP-ZAPA believes that the providers of hosting services should be obliged to remove any 

illegal content without delay. A service provider which provides an information society service 

and operates under a notice and action mechanism should take into account, first of all, the nature 

of the right that is protected or the loss which can be suffered if the subject information is still kept 

available online. For example, in the case of transmission of sports events or information that covers 

topical events, a platform should remove any content that infringes the law practically at once, 

and certainly within a period of time which is not longer than ten to twenty minutes. In a situation 

that involves any doubts or assessment, the time to make such decision could be slightly longer. 

The provision imposing an obligation to take such a decision without undue delay should 

be included in Article 14 of the Regulation. It should also be noted that if an internet intermediary 

fails to remove illegal content without undue delay, it will automatically be deprived of the privilege 

of using the exemptions from liability that are laid down in the Regulation.  

And with respect to the issue of the time to respond to a user’s complaint against a decision taken 

by the online platform, it should be noted that in practice the situations of unfounded removal 

of content protected by law are very rare. Therefore, the rights vested in a user by the Digital 

Services Act are sufficient. There is a clearly visible imbalance between the rights of users of online 

platforms and the means available to eliminate infringements of copyrights and related rights 

or other intellectual property rights. 

 

In the light of the above remarks, we believe that under the procedure described in Article 14 a 

provider of hosting services should remove illegal content “without delay, taking into account 
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the nature of the right that is protected or the loss which can be suffered if the subject data 

are still accessible”. 

An initiative that seems worth supporting is also the implementation of an effective system 

of notification of illegal content, i.e. the so called notice and stay down mechanism. Notice and 

action notification systems, although helpful, turn out to be insufficient in fighting infringements of 

rights. Most of the websites already today, in the event of receiving a notice from rightholders, 

remove links to illegal content. The essence of the problem is, however, that after a short time 

subsequent links or accounts appear, and notices about the necessity of their removal must be sent 

again, which makes the entire process highly ineffective and costly.  

A holder of copyright or related rights who does not have appropriate technical and organisational 

resources is unable to monitor on an ongoing basis on his own whether content is appearing 

on online platforms without his consent. By co-operating with specialized entities that monitor 

illegal content on the Internet, SFP-ZAPA tries to support rightholders in their fight against those 

who infringe their rights. But the scale of infringements occurring on  online platforms is massive. 

The cost of contracting monitoring activities to specialized firms most often exceeds the financial 

capabilities of authors and producers. We have to remember that notices on infringements must 

apply to specific works made available by specific users (or even specific files or links including or 

connecting to specific works). Hence control and notices may be only selective, and after the files 

or links covered by the notice have been removed, new files or links appear right away. The 

obligation to use a notice and stay down mechanism could be imposed, for example, on very 

large platforms, which, undoubtedly, have both the technical and the organizational resources 

required to comply. 

In addition, appropriate legal regulations will also definitely contribute to popularization 

of technologies that are to ensure that content already removed is not placed again. The fact that the 

the Proposal adopts only the notice and action system creates a huge disproportion between the 

situation of authors and other right owners and the rights enjoyed by online platforms whose 

business model is based on using third party creative output.  

The adoption of a notice and stay down mechanism would also be consistent with the ruling of the 

Court of Justice of the European Union in Case C-18/18 Eva Glawischnig-Piesczek, wherein the 

CJEU found that the provisions of the e-Commerce Directive do not prevent a court of a Member 

State from ordering a host provider to remove any information stored by it whose content is identical 

or equivalent to the content of the information which had previously been declared to be unlawful, 

or to block access to that information, irrespective of who had requested the storage of that 

information. In the statement of reasons, the Court explained that an injunction to block content 

must be able to extend to information the content of which, whilst essentially conveying the same 

message, is worded slightly differently, because of the words used or their combination, compared 

with the information whose content was declared to be illegal. Otherwise, as emphasised by the 

CJEU, the effects of such an injunction could easily be circumvented by the storing of messages 

which are scarcely different from those which were previously declared to be illegal, which could 

result in the person concerned having to initiate multiple proceedings in order to bring an end to the 

conduct of which he is a victim. The quoted ruling of the CJEU in Case C-18/18 Eva Glawischnig-

Piesczek should be a guidepost for legislators when designing mechanisms for notifying illegal 

content.  

We also recommend that, in Article 14 of the Regulation, the obligation to indicate the exact 

URL address be replaced with a possibility to indicate the content subject to notification 
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or removal in a descriptive manner. The indication of the exact URL address should be one 

of the options, and not a mandatory manner of indication of the electronic location of illegal 

content or its identification. 

 

2. Does the DSA sufficiently cover the issue of a user’s access to effective appeal against the 

decision of the platform? Is the right of a user to appeal to court, if the user is not satisfied with 

the decision, formulated sufficiently clear? 

As we have already explained in our answer to the first question, we believe that the users of online 

platforms have at their disposal an extensive set of measures to protect their safety in digital space. 

On the other hand, rightholders have not been in such rights , although the  content they have created 

is widely used by users. Therefore, the Ministry responsible for the work on the Digital Services 

Act should strive to ensure that the persons and entities suffering a loss as a result of an infringement 

of their rights may enjoy more effective protection, at least by implementing a notice and stay down 

mechanism for large platforms.  

Irrespective of the above, it should be noted that under Article 17 of the Digital Services Act, online 

platforms should provide the recipients of the service with access to an effective internal complaint-

handling system, which enables the complaints to be lodged electronically and free of charge, 

against the decisions taken by the online platform on the ground that the information provided 

by the recipients is illegal content or incompatible with the terms and conditions of use of the 

services of the provider. And the notice and action mechanism regulated in Article 14 of the 

Regulation only applies to illegal content. 

In our view, online platforms should take their decisions concerning the removal of content 

exclusively on the basis of an assessment whether or not such content is legal. The possibility 

to remove content on the ground that it infringes the terms of use of the services rendered 

by the provider may lead to undesirable situations where it is the digital platform that decide, 

while completely disregarding any objective criteria or the law of a given country, what 

content can be published in their digital environments and what content should be subject to 

a kind of censorship. 

 

3. During the discussion on the DSA an indication emerged that it is difficult to enforce a user’s 

right to effective appeal, for example under national court procedure, against large entities. 

Should the very large online platforms be obliged to appoint its legal representatives in every 

Member State? 

There is no doubt that online platforms should be obliged to designate its legal representatives 

in every Member State, and not only in one of the states in which a provider offers its services.  

Otherwise, any tools intended to enable consumers or injured persons to enforce their rights in case 

of their infringement would be completely ineffective. And this is extremely important, 

for example, from the perspective of jurisdiction, or the enforcement of decisions of authorities 

of Members States, the Commission or the Council.  

In addition, we would like to emphasize that it is necessary to ensure that the Digital Services 

Coordinator of a Member State is independent and neutral in his or her beliefs. The Coordinator 

will, among other things, certify the out-of-court dispute settlement body, which is to settle disputes 

with persons who believe that content published by users was unlawfully blocked or removed. 

Thus, a desirable solution would be a situation where the competences and roles related to the 
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application and enforcement of the Regulation are vested in the KRRiT (National Broadcasting 

Council), i.e. a constitutional body that has been existing in Poland for many years.  

The KRRiT has many years of experience in controlling the activities of broadcasters and providers 

of on-demand services, whose role is actually comparable to the role of online platforms; in defining 

the terms and conditions of their functioning; and in determining the directions of the policy of the 

state in the area of radio and television. Therefore, it has the appropriate technical and organizational 

resources necessary to perform the activities covered by the Regulation.  

 

Comments on Chapters I and II of the Digital Services Act 

 

1. Definitions  

 

• Article 2(g) and recital 12 of the Regulation 

The European Commission emphasizes that the notion of “illegal content” should be understood 

broadly and that it covers also information relating to illegal content, products, services and actions. 

But it has not been decided univocally that if a hyperlink referring users to target right-infringing 

information is placed on a given platform, this is also storage and dissemination of illegal content. 

This issue should be reflected in the provisions or at last as clarification of the definition from 

Article 2(g) in the recitals of the Regulation. It should be reminded that the problem of specifying 

legal nature of links has been considered in the doctrine for many years and covered numerous 

requests for preliminary ruling addressed by domestic courts to the Court of Justice of the European 

Union. So the legislator should take advantage of the possibility of avoiding a situation in which 

interpretation doubts about the application of those provisions in practice will be appearing over the 

course of many years. 

 

• Article 2(h) and recital 12 of the Regulation 

The definition of online platform adopted in Article 1(1)(h) leaves a big margin for interpretation. 

In many cases it is difficult to specify when the activity involving the storage and dissemination 

of content is really a minor and purely ancillary feature of another service and, for objective and 

technical reasons, cannot be used without that other service. Some platforms may intentionally 

create services of that type in order to circumvent the law. And although the Regulation takes into 

account such a possibility, it may be very problematic to determine such fact in practice. Even more 

concerns are brought about by the clarification included in Recital 13 of the Regulation, indicating 

that the comments section in an online newspaper may have a function of ancillary service, where 

it is clear that it is ancillary to the main service represented by the publication of news under the 

editorial responsibility of the publisher. In our practice connected with combating illegal contentwe 

came across a situation where internet intermediaries used exactly that ancillary activity for mass 

infringements of rights.  

 

In the context of definition of the subjective scope of the Digital Services Act, we would also like 

to emphasize the issue of the risk that a large platform can be split up organizationally into smaller 
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ones to evade the obligations. It is important to ensure that the entities connected by capital 

or otherwise dependent on each other are treated as one entity. 

 

2. The rules of exemption from liability 

• Article 5 of the Regulation 

As we have already mentioned, today the activities of the majority of large platforms definitely 

go beyond the framework of passive provision of hosting services. Many modern online websites 

offering mass access to works did not exist in 2000, when the e-Commerce Directive was adopted. 

So it is astonishing that the Commission has not taken any attempt to update those principles. 

It seems obvious that the right to invoke the liability exemptions should be restricted only 

to situations where such websites operate in a “passive way”. Over twenty years ago, when most 

entities operated by storing content in a technical, automatic and passive way, the problem was 

covered by the provisions very laconically. But even then it seemed obvious that the privilege 

of being exempted from liability may not apply to a service provider playing an active role, 

promoting and organising content available for its users. It is shown by the wording of Recital 42 

of the e-Commerce Directive, in which the legislator seems to decide on that issue. This question 

has a fundamental significance for creating fair principles of functioning in the virtual reality. In the 

Proposal, it was explained laconically in the recitals of the Regulation, instead of resolving this 

issue unambiguously in the provisions. The most important element of the proposed Regulation 

should be an express conclusion in Article 5 that it is possible to invoke the liability exemptions 

only when the activity of the platform is limited to the technical process of operating and giving 

access to a communication network and is of mere automatic and passive nature. In order to be able 

to release itself from liability for storing and making available content, the entity providing 

information society services may not have any control over such content. 

As regards the liability exemptions, we are also astonished by the contents of Recital 26, wherein 

the UE legislator encourages entities whose rights have been infringed not to involve internet 

intermediaries in the process of conflict resolution. In light of many privileges granted to the 

platforms in the current legal regime, an obligation to be a direct addressee of compensation claims 

seems to be the unquestioned basis that should not be challenged, even in the form 

of a recommendation worded in a recital. 

Regardless of the foregoing, we should bear in mind that Directive (EU) 2019/79 on copyright and 

related rights in the Digital Single Market and amending Directives 96/9/EC and 2001/29/EC 

(hereinafter the “DSM Directive”) stipulates expressly that when an online content-sharing service 

provider performs an act of making available to the public or an act of communication to the public 

under the conditions laid down in the Copyright Directive, the limitation of liability established 

in Article 14(1) of the e-Commerce Directive is not applicable (proposed Article 5 of the 

Regulation). In such situations, the mechanisms adopted towards online content-sharing service 

providers as specified in the DSM Directive will apply. 
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• Article 6 of the Regulation 

In the opinion of SFP-ZAPA, the law should encourage enterprises service providers to innovate as 

regards the creation of mechanisms for effective removal of illegal contentremoval of damage, 

without increasing the risk of legal liability. Legal protection of the Voluntary own-initiative 

investigations “good Samaritan” mechanism is are generally perceived as a solution to this problem. 

However, a thorough analysis of Article 6 of the Regulation leads to a disturbing conclusion that 

the legal norm contained in that provision extends the liability exemptions as adopted in Article 3 

to Article 5 of the Regulation. Having voluntary measures in place aimed at detecting illegal content 

means, in fact, having actual knowledge that rights are being infringed on.  Knowledge about the 

illegal nature of information should always lead to a loss of privilege, such as the exemption from 

liability. Adoption of the norm included in Article 6 makes invalid the premise specified in Article 

5(1)(a), which means that in the new legal regime platforms will obtain legal legitimacy to base 

their activities on using right infringing content.  

• Article 7 of the Regulation 

Providers of intermediary services should become obligated to take all efforts in order to prevent 

the availability of illegal content. We cannot rule out that an obligation to actively seek facts and 

circumstances indicating unlawful activity will be reasonable in certain cases. The Digital Services 

Act extends also the prohibition of general monitoring onto the circumstance of fact-finding, which 

may suggest that internet intermediaries will not be obligated to seek already identified 

infringements in their resources. It is not clear why the author of the proposal has included this issue 

in Article 7 of the Digital Services Act. In our opinion, the provision which bans general monitoring 

in connection with fact-finding should be deleted during the works on the Regulation.  

• Articles 8 and 9 of the Regulation 

Substantial doubts are also raised by the provisions of Article 8 and Article 9, which are related 

to orders applicable to illegal content or the provision of information about a recipient of service, 

issued by competent national court or administrative authorities. Because in Poland the powers 

to issue that type of orders are vested only in courts, the new regulations will interfere with the 

domestic judicial system and will result in slowdown of the proceedings. What is worth 

emphasising, the only reason for implementing those provisions seems to be the facilitation 

of activities carried on by online platforms. We should note that Polish courts will have 

an obligation to prepare an order in a language freely selected by intermediaries and send it to 

respective contact points. No additional explanation is needed in order to understand how the sole 

necessity to prepare court orders and statements of reasons thereof in a foreign language will 

prolong the process in a Polish court. It is also obvious that the speed of proceedings in cases that 

involve removal of illegal content is a key element of their effectiveness. Also the content and form 

of court rulings and administrative decisions should be specified by provisions of the substantive 

law and procedures of individual countries, and not imposed by the platforms. 

In addition, there are also some doubts about the proposed requirement that court or administrative 

authorities must indicate the exact source of content, i.e. the URL, as its electronic location. 

The experience gathered to date shows that for some types of illegal content and technology, 

the indication of the exact link to content is not an effective means of permanent removal of illegal 

content as the content removed from a specific URL can immediately reappear under a slightly 

modified URL.  
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