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Re: Proposal for a regulation on digital services COM (2020) 825 – Digital Services Act 

 

 

Dear Mr Prime Minister, 

 

Acting on behalf of the Polish Filmmakers Association – Union of Audiovisual Authors and 

Producers (hereinafter as: SFP-ZAPA), I would like to thank for organising consultations on the 

extremely important matter of the future of digital services. The legal regulation of intermediary 

services that offer products and services online and base their activities on using third party content 

is at the moment very selective and not adapted to the digital and technological reality, which is 

subject to constant change. 

Such inadequate state of legislation principally comes from the fact that the last European Union's 

legal act covering this matter comprehensively was created in 2000. Although other regulations, for 

example on copyright, also covered the matter indirectly, legislative initiatives presented by the 

European Commission on 15 December 2020 provide the first occasion for a wider debate 

how to restructure the regulatory environment of digital platforms. It is no longer possible 

to perceive those entities as micro enterprises entering the market or start-ups discovering 

new space for development of their products. Today companies managing online platforms 

have a dominant influence not only on the global economy and the behaviours and choices 

made by consumers, but also on international politics on top levels. The most recent events in 

the United States, which resulted in locking of the US President’s accounts on social networking 

sites may serve as an example. The European Commissioner for Internal Market found this fact to 

have univocally confirmed the key role of  social media companies in today’s world1. The 

Commissioner Thierry Breton noted that by locking President Donald Trump’s accounts, the 

platforms had recognised their liability towards the society for content made available by their users, 

as well as the obligation and opportunity to prevent dissemination of unlawful information. The 

 
1 Twitter, Facebook lock Trump’s accounts in confrontation over Capitol breach posts – POLITICO (access: 

22.01.2021) 

https://www.politico.com/news/2021/01/06/twitter-trump-tweet-capitol-violence-455630
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European Commissioner emphasised that Europe is the first continent intending to reform broadly 

the area of digital media, imposing on them bigger liability for content published therein and 

implementing appropriate supervisory measures. It seems that the situation referred to above shows 

perfectly what challenges will be faced by regulators of the digital market in the coming months, 

and comments of the Commissioner Breton should be a starting point for a debate about the future 

of digital services. 

First, we would like to emphasise that since the beginning of works on the Digital Services Act 

SFP-ZAPA has supported the assumption followed by the European Commission when drafting 

commented provisions, i.e. rebalance the rights and responsibilities of users, rightholders, 

intermediary platforms, and public authorities in the online world. Because of many years of 

problems that Poland had to cope with in connection with incorrect implementation of Directive 

2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects 

of information society services, in particular electronic commerce, in the Internal Market 

(hereinafter: the “e-Commerce Directive”), we also support the form of legal act decided by the 

European legislator, namely a regulation applicable directly in each EU Member State. 

Unfortunately, the final effect of the Proposal for a regulation on digital services COM (2020) 

825 (hereinafter as the “Regulation”, “Digital Services Act”), seems to favour the position of 

the platforms, ignoring the interests of other market participants, especially the creative 

sector. 

It is not possible to make a thorough analysis of the Regulation in a very short time provided for 

making comments, because the proposal itself is very extensive, regulates complicated technical 

issues in a very detailed way, and contains numerous references to other legal acts. Therefore, 

we would like you to treat this position as our initial comments on the issue of special significance 

for the audiovisual sector to draw your attention to areas requiring further and more detailed 

analysis. At the same time, we declare that we are willing to co-operate closely during all subsequent 

stages of proceeding with the Digital Services Act. 

 

1. Liability of providers of intermediary services 

 

The principles of service provider’s exemptions from liability have been transferred from the e-

Commerce Directive. The procedure has been carried out nearly mechanically in spite of the fact 

that the regulatory environment created more than two decades ago was to respond to completely 

different needs and problems than those we are facing today. Over the last years online platforms 

have dominated the market of media and content distribution, developing in most countries without 

any control and restrictions. They popularised their business models based on using – not always 

legally – third party content and avoided paying taxes in the full amount, without encountering any 

serious resistance from domestic authorities or EU institutions. 

In 2021, the activities of the majority of large platforms definitely went beyond the passive role of 

hosting services for which the liability exemptions were developed 20 years ago. Many modern 

online websites offering mass access to works did not exist in 2000, when the e-Commerce 

Directive was adopted. So it is astonishing that the Commission has not taken any attempt to update 

those principles. It seems obvious that the right to invoke the liability exemptions should be 

restricted only to situations where such websites operate in a “passive way”. Over twenty years ago, 

when most entities operated by storing content in a technical, automatic and passive way, the 
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problem was covered by the provisions very laconically. But even then it seemed obvious that the 

privilege of being exempted from liability may not apply to a service provider playing an active 

role, promoting and organising content available for its users. It is shown by the wording of Recital 

42 of the e-Commerce Directive, in which the legislator seems to decide on that issue. This question 

has a fundamental significance for creating fair principles of functioning in the online reality. In the 

Regulation, it was explained laconically in the recitals, instead of resolving this issue 

unambiguously in the provisions. The most important element of the proposed Regulation 

should be an express conclusion in Article 5 that it is possible to invoke the liability exemptions 

only when the activity of the platform is limited to the technical process of operating and 

giving access to a communication network and is of mere automatic and passive nature. 

In order to be able to release itself from liability for storing and making available content, 

the entity providing information society services may not have any control over such content.  

In addition, providers of intermediary services should become obligated to take all efforts in order 

to prevent the availability of illegal content. We cannot rule out that an obligation to actively seek 

facts and circumstances indicating unlawful activity will be reasonable in certain cases. The Digital 

Services Act extends also the prohibition of general monitoring onto the circumstance of fact-

finding, which may suggest that online intermediaries will not be obligated to seek already 

identified infringements in their resources. It is not clear why the author of the proposal has included 

this issue in Article 7; in our opinion, during works on the Regulation the provision which bans 

general monitoring in connection with fact-finding should be deleted.  

As regards the liability exemptions, we are also astonished by the Recital 26, wherein the EU 

legislator encourages entities whose rights have been infringed not to involve online intermediaries 

in the process of conflict resolution. In light of many privileges granted to the platforms in the 

current legal regime, an obligation to be a direct addressee of compensation claims seems to be the 

unquestioned basis that should not be challenged, even in the form of a recommendation worded in 

a recital. 

 

2. System of notifying right infringing content  

 

The next pillar for regulating the liability of online intermediaries the mechanism for removal of 

illegal content. Notice and action notification systems, although helpful, turn out to be insufficient 

in fighting infringements of rights. Most of the websites already today, in the event of receiving a 

notice from  rightholders, remove links to illegal content. The essence of the problem is, however, 

that after a short time successive links or accounts appear, and notices about the necessity of their 

removal must be sent again, which makes the entire process highly ineffective and costly.  

A holder of copyright or related rights, who does not have appropriate technical and organisational 

resources, is unable to monitor on an ongoing basis on his own whether content is appearing on 

online platforms without his consent. By co-operating with specialised entities monitoring illegal 

content in the Internet, SFP-ZAPA tries to support rightholders in the fight with copyright 

infringements. But the scale of infringements occurring on online platforms is massive. The cost of 

contracting the monitoring activities to specialised firms most often exceeds the financial 

capabilities of authors and producers. But the biggest problem is that even the use of such services 

does not prevent infringements. We have to remember that notices on infringements must apply to 

specific works made available by specific users (or even specific files or links including or 
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connecting to specific works). Hence control and notices may be only selective, and after the files 

or links covered by the notice have been removed, new files or links appear right away. 

Those problems could be solved by adopting, at the European level, certain measures that 

make it impossible for users to repeatedly place illegal content – a take down and stay down 

mechanism. The application of the notice and stay down procedure would lead to a noticeable 

increase in  fighting infringements of exclusive rights in the Internet and would constitute a step in 

the direction of abolishing the current disproportion in the obligations connected with monitoring 

and fight against illegal content. Implementation of the notice and stay down mechanism would 

also have an impact on making the costs connected with such activity more rational. At the moment, 

the entire burden connected with the prevention of illegal distribution of content on online platforms 

rests on injured parties. In addition, appropriate legal regulations will also definitely contribute to 

popularisation of technologies that are to ensure that content already removed is not placed again. 

The fact that the Proposal decides to adopt only the notice and action system creates a huge 

disproportion between the situation of authors and other rightholders and the rights of  information 

society services whose business model is based on using third party creative output.  

The adoption of such an attitude is also contrary to the ruling of the Court of Justice of the European 

Union in Case C-18/18 Eva Glawischnig-Piesczek, wherein the CJEU found that the provisions 

of the e-Commerce Directive do not prevent a court of a Member State from ordering a host 

provider to remove any information stored by it whose content is identical or equivalent to the 

content of the information which had previously been declared to be unlawful, or to block access 

to that information, irrespective of who had requested the storage of that information. In the 

statement of reasons, the Court explained that an injunction to block content must be able to extend 

to information the content of which, whilst essentially conveying the same message, is worded 

slightly differently, because of the words used or their combination, compared with the information 

whose content was declared to be illegal. Otherwise, as emphasised by the CJEU, the effects of such 

an injunction could easily be circumvented by the storing of messages which are scarcely different 

from those which were previously declared to be illegal, which could result in the person concerned 

having to initiate multiple proceedings in order to bring an end to the conduct of which he 

is a victim. The quoted ruling of the CJEU in Case C-18/18 Eva Glawischnig-Piesczek should 

be a guidepost for legislators when designing mechanisms for notifying illegal content.  

The positive element of the Digital Services Act is that it implements an institution of trusted 

flaggers, whose notices about the presence of illegal content will be treated with priority. But this 

solution will have a limited significance in practice, taking into account that the fundamental 

problem now is not the lack of response to notices on illegal content but the ineffective notification 

system, as discussed above. This issue is connected with ensuring independence for Digital Services 

Coordinators, whose powers will include, without limitation, the award of the status of trusted 

flaggers. Please note that the provisions regarding the manner of election of individual authorities 

referred to in the Regulation and their powers require a detailed analysis.  

In the opinion of SFP-ZAPA, during negotiations conducted in the Council of the European 

Union, the Regulation should be changed to include the notice and stay down mechanism, 

which is the only one that can ensure effective removal of content infringing intellectual 

property rights in the Internet.  

 

3. Voluntary mechanisms identifying illegal content  
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In the opinion of SFP-ZAPA, the law should encourage service providers to innovate as regards the 

creation of mechanisms for effective removal of illegal content, without increasing the risk of legal 

liability. Voluntary own-initiative investigations are generally perceived as a solution to this 

problem. However, a thorough analysis of Article 6 of the Regulation leads to a disturbing 

conclusion that the legal norm contained in that provision extends the liability exemptions as 

adopted in Article 3 to Article 5 of the Regulation. Having voluntary measures in place aimed at 

detecting illegal content means, in fact, having actual knowledge that rights are being infringed. 

Knowledge about the illegal nature of information should always lead to a loss of privilege, such as 

the exemption from liability. Adoption of the norm included in Article 6 makes invalid the premise 

specified in Article 5(1)(a), which means that in the new legal regime platforms will obtain legal 

legitimacy to base their activities on using right infringing content. 

 

4. Orders issued by domestic court or administrative authorities  

 

Substantial doubts are also raised by the provisions of Article 8 and Article 9, which relate to orders 

applying to illegal content or the provision of information about a recipient of service, issued 

by competent domestic court or administrative authorities. Because in Poland the powers to issue 

that type of orders are vested only in courts, the new regulations will interfere with the domestic 

judicial system and will result in slowdown of the proceedings. What is worth emphasising, the 

only reason for implementing those provisions seems to be the facilitation of activities carried on 

by foreign enterprises. We should note that Polish courts will have an obligation to prepare an order 

in a language freely selected by intermediaries and sent it to respective contact points. No additional 

explanation is needed in order to understand how the very necessity to prepare court orders and 

statements of reasons thereof in a foreign language will prolong the proceedings in Polish courts. It 

is also obvious that the speed of proceedings in cases that involve removal of illegal content is a 

key element of their effectiveness. Also the content and form of court rulings and administrative 

decisions should be specified by provisions of the substantive law and procedures of individual 

countries, and not imposed by the platforms. 

 

5. Relation between the Digital Services Act and the Directive on Copyright in the Digital 

Single Market  

 

According to Article 1(5),the proposal is without prejudice to the rules laid down in legal acts 

enumerated in that provision, but only with respect to copyright and related rights there is a general 

reference to the Union law. The other acts have been named directly. The structuring of proper 

relations between the provisions of the Regulation and other acts will be probably the biggest 

legislative challenge during works on the Digital Services Act. Because of a general reference 

mentioned above, a thorough analysis should be made to what extent the Regulation will be 

applicable to copyright and related rights. The rules of liability of providers of online content-

sharing services for works placed by their users are specified in Directive 2019/790/EU on 

copyright and related rights in the Digital Single Market and amending Directives 96/9/EC and 

2001/29/EC (hereinafter: the “DSM Directive”). It assumes that a provider of such services makes 

works available to the public or communicates them to the public within the meaning of Article 3 

of Directive 2001/29/EC on copyright in the information society. These rules are completely 
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different than those adopted in the Regulation. But they apply to a very small group of entities 

which comply with the criteria specified in Article 2(10) and Article 17 of the DSM Directive. 

It should be highlighted that the DSM Directive lays down also many exemptions from the rule 

obligating to acquire licences, for example for entities such as start-ups or encyclopaedias, and 

releases them from compliance with the provisions meeting certain conditions. 

In the Explanatory Memorandum and in Recitals 9-11 of the Digital Services Act, the Commission 

indicates that EU legislation relating to specific sectors applies as lex specialis to the provisions of 

the Regulation2, and emphasises that the Regulation should complement such legislation and be 

applicable in each situation not covered by the DSM Directive and to each situation for which 

exceptions are adopted. The provisions of the Regulation should apply directly to issues not 

regulated in the abovementioned Directive but regulated in the Regulation.  

It is assumed that the norm which is more detailed and regulates a given matter in a narrower way 

should repeal the norm which regulates the same matter more generally or identifies its addressee 

in a broader way. The expression “should repeal” may not be understood in a literal way as annulling 

the lex generalis norm. The lex specialis  provisions only excludes the application of the  lex 

generalis norm when the two norms coincide. In that case, the norms relating to the scope of liability 

of service providers will coincide primarily when a provider of information society services stores 

and gives public access to a large amount of copyright-protected works or other protected subject 

matter uploaded by its users, which it organises and promotes for profit-making purposes.. When 

the entity does not fall into the definition of online content-sharing services provider, has been 

directly excluded from that definition or its obligations have been restricted in Article 17(6) of the 

DSM Directive, the provisions of the Regulation should be applicable directly. The same applies to 

a situation where service providers will be exempted from liability for public sharing activities not 

subject to any authorisation because of meeting the due diligence condition.   

It seems that the issues addressed above regarding the relation between the DSM Directive 

and the Proposal for a regulation are not regulated in a sufficiently clear way. This issue 

requires a detailed analysis in the course of works on the subject Proposal.  

In the long term, such general exemption will require constant monitoring in order to prevent 

a situation that some entities will not be subject to any regulation and will benefit from a gap in law 

in order to build business models based on infringements on rights.  

Regardless of the foregoing, we should bear in mind that the DSM Directive stipulates expressly 

that when an online content-sharing service provider performs an act of making available to the 

public or an act of communication to the public under the conditions laid down in the Copyright 

Directive, the limitation of liability established in Article 14(1) of Directive 2000/31/EC shall not 

apply (Article 5 of the Regulation). In such situations, the mechanisms adopted towards online 

content-sharing service providers as specified in the DSM Directive will apply.  

 

6. Definitions 

 
2 The proposed Regulation complements existing sector-specific legislation and does not affect the application 

of existing EU laws regulating certain aspects of the provision of information society services, which apply as lex 

specialis. By way of example, the obligations set out in Directive 2010/13/EC, as amended by Directive (EU) 

2018/1808, on video-sharing platform providers (“AVSMD”) as regards audiovisual content and audiovisual 

commercial communications will continue to apply. However, this Regulation applies to those providers to the 

extent that the AVSMD or other Union legal acts, such as the proposal for a Regulation on addressing the 

dissemination on terrorist content online, do not contain more specific provisions applicable to them. 
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6.1. Online platform 

 

The definition of online platform adopted in Article 1(1)(h) leaves a big margin for interpretation. 

In many cases it is difficult to specify when the activity involving the storage and dissemination of 

content is really a minor and purely ancillary feature of another service and, for objective and 

technical reasons, cannot be used without that other service. Some platforms may intentionally 

create services of that type in order to circumvent the law. And although the Regulation takes into 

account such a possibility, it may be very problematic to determine such fact in practice. Even more 

concerns are brought about by the clarification included in Recital 13 of the Regulation, indicating 

that the comments section in an online newspaper may have a function of ancillary service, where 

it is clear that it is ancillary to the main service represented by the publication of news under the 

editorial responsibility of the publisher. In our practice we came across a situation where online 

intermediaries used exactly that ancillary activity for mass infringements of rights.  

Numerous exemptions for small and medium enterprises may also constitute a problem in practice. 

Enterprises employing less than 50 persons with their annual turnover not exceeding EUR 10 

million and those employing less than 10 persons with their annual turnover not exceeding EUR 

are not an exception among the Polish online platforms. The exemptions will apply to, among other 

things, the obligations of reporting, transparency or implementation for them of different rules of 

notifying illegal content by trusted flaggers. Small and medium platforms will be also exempted 

from putting in place measures preventing misuse, specified in Article 20 of the Regulation, 

ordering service providers to “suspend” users frequently providing illegal content. Numerous 

exemptions of that type may cause the domestic market of digital services to continue to be 

insufficiently regulated, in spite of having been granted numerous privileges.  

 

6.2 Illegal content  

 

The European Commission emphasises that the notion of “illegal content” should be understood 

broadly and that it covers also information relating to illegal content, products, services and actions. 

But it has not been decided univocally that if a hyperlink referring users to target right-infringing 

information is placed on a given platform, this is also storage and dissemination of illegal content. 

This issue should be reflected in the provisions or at last as clarification of the definition from 

Article 2(g) in the recitals of the Regulation. It should be reminded that the problem of specifying 

legal nature of links has been considered in the doctrine for many years and covered numerous 

requests for preliminary ruling addressed by domestic courts to the Court of Justice of the European 

Union. So the legislator should take advantage of the possibility of avoiding a situation in which 

interpretation doubts about the application of those provisions in practice will be appearing over the 

course of many years. 

 

7. Jurisdiction  
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